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earned patent term adjustment See 37 CFR 1.704(b). 
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3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 
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Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 
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DETAILED ACTION 
Drawings 

The drawings are objected to under 37 CFR 1.83(a). The drawings must show 
every feature of the invention specified in the claims. Therefore, the tapered flanges of 
the studs (as in claim 3) must be shown or the feature(s) canceled from the claim(s). 
No new matter should be entered. 

Corrected drawing sheets in compliance with 37 CFR 1.121(d) are required in 
reply to the Office action to avoid abandonment of the application. Any amended 
replacement drawing sheet should include all of the figures appearing on the immediate 
prior version of the sheet, even if only one figure is being amended. The figure or figure 
number of an amended drawing should not be labeled as "amended." If a drawing figure 
is to be canceled, the appropriate figure must be removed from the replacement sheet, 
and where necessary, the remaining figures must be renumbered and appropriate 
changes made to the brief description of the several views of the drawings for 
consistency. Additional replacement sheets may be necessary to show the renumbering 
of the remaining figures. Each drawing sheet submitted after the filing date of an 
application must be labeled in the top margin as either "Replacement Sheet" or "New 
Sheet" pursuant to 37 CFR 1.121(d). If the changes are not accepted by the examiner, 
the applicant will be notified and informed of any required corrective action in the next 
Office action. The objection to the drawings will not be held in abeyance. 
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Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claim 3 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 

for failing to particularly point out and distinctly claim the subject matter which applicant 

regards as the invention. Line 3 recites "said spine member" in refrence to the flanged 

studs however the flanged studs have a 'spine channel" and the rail members have a 

"spine member' therefore it is unclear whether line 3 is referring the studs or rail 

members. Further the limitations of claim 3 have not been described in the specification 

and drawings in. such a way as to enable one skilled in the art to make and or use the 

invention. 

Claim Objections 

Claims 18 and depending are objected to because of the following informalities: 
claim 18 recites the limitation "said symmetric recess (and connectors). There is 
insufficient antecedent basis for this limitation in the claim. For the purposes of 
examination it will be interpreted that claim 18 should correctly depend from claim 17 
(thereby providing antecedent basis for the limitations of claim 18). 

. Appropriate correction is required. 

Claim Rejections - 35 USC § 102 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claim 1 is rejected under 35 U.S.C. 102(b) as being anticipated by Jones 
(4114333). 



Application/Control Number; 10/798,095 Page 4 

Art Unit: 3635 

Regarding claim 1 : Jones discloses an improved wall construction for positioning 
a plurality of rigid, self-supporting panels (26) to provide exterior walls and/or divide or 
partition interior building space, said panels having a substantially rectangular shape 
with an inner and outer face and a top edge, a bottom edge, a front edge and a rear 
edge, said wall construction comprising: 

a plurality of top rail members (164, 166; as seen in figure 9) each having a 
substantially flat elongated rectangular shape with a first end and a second end and 
having a raided spine member (in the center where the wood connects the two 
members) spanning from first to second end, said rail members suitable for placement 
along the top of a wall line in end-to- end relative arrangement; 

a plurality of bottom rail members (the bottom member as seen in figure 2) each 
having a substantially flat elongated rectangular shape with a first end and a second 
end and having a raised spine member (138, 152; figure 2) spanning from first to 
second end, said rail members suitable for placement along the bottom of a wall line in 
end to end relative arrangement; and 

a plurality of vertically oriented flanged stud members (42G; figures 4 and 7) 
each having a top end and a bottom end and a substantially hat-shaped cross section 
that includes a large flange and a small flange joined together by a spine channel (70) 
located therebetween, said large flange, small flange, and spine channel each having a 
substantially flat outer surface with said outer surfaces in substantially parallel 
respective position and said large and small flanges being in planar respective position 
(figure 7), said top and bottom ends each having a lateral slot (1 30) for slidably 



Application/Control Number: 10/798,095 Page 5 

Art Unit: 3635 

receiving said raised spine members of said top and bottom rails therein (figure 4), said 
lateral slot oriented substantially parallel to said small and large flange, each said 
flanged stud member further disposed between a top and bottom rail member, thereby 
providing a frame suitable for the reception of one or more rigid, self-supporting panels. 

Regarding claim 4: The improved wall construction of claim 1 wherein each said 
lateral slot includes an adjacent tab (160; figure 2) with each said tab positioned to lie 
adjacent to a said raised spine member slidably received within said lateral slot. 

Regarding claims 5-6: The improved wall construction of claim 4 wherein each 
said flanged stud is attached to said top and bottom rails by means of a penetrating 
fastener, bolt, (162) positioned through said tab and terminating in said raised spine 
member. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 13-14 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Jones (4114333). 

Regarding claims 13-14: Jones discloses the improved wall construction as in 
claim 1 above, but does not expressly disclose that the stud members are made of 
thermosetting polymer-based material or metal. However, applicant has not disclosed 
that the claimed materials provide an advantage, solve a problem or are for a particular 
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purpose; rather applicant discloses in the specification, page 15, paragraph 0043 that 
any material of sufficient strength and stiffness is acceptable. Furthermore one would 
have expected Jones stud and applicant's claimed stud to perform the same 
considering the stud design and use. Therefore, at the time the invention was made it 
would have been a mere matter of design choice to one of ordinary skill in the art to 
modify the stud of Jones to be of metal or thermo-setting polymer based material 
because both would perform the same function of providing load support and structure 
to the wall construction. Therefore it would have been prima facie obvious to modify 
Jones to obtain the invention as in claims 13-14 because such a modification would 
have been considered a mere design consideration which fails to patentably distinguish 
over the prior art of Jones. 

Regarding claim16: Claim 16 merely recites the obvious method steps of 
"attaching top rails", "attaching bottom rails", and "placing studs" (where the rails and 
studs are as disclosed above) to construct a wall partition as disclosed by Jones. 

Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 
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A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

Claims 2 and 9-12, 15, 17-19 are rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1-10 of U.S. 
Patent No. 7073302 in view of Jones (41 14333). 

Regarding claims 2, 9-12, 15 and 17-19: US Patent 7073302 discloses a wall 
partition and method of constructing as in claims 2,9-12 and 1 5 and 17-19, but does not 
expressly disclose a top and bottom rail as in applicant's claims. Jones discloses a wall 
partition construction including top and bottom rails with spine members and flanged 
stud members with channels to accommodate the spine members of the rails (as 
described above). It would have been obvious at the time the invention was made to 
modify US Patent 7073302 to have the top and bottom rails and flanged studs to 
accommodate the spines of the rails to provide a structure (the rails) for securely 
fastening the wall partitions to the floor and ceiling to provide a stable wall structure and 
the spine and groove structure to provide a secure connection between the studs and 
rails. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jessica Laux whose telephone number is 571-272- 
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8228. The examiner can normally be reached on Monday thru Friday, 6:30am to 
2:30pm (est). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Richard Chilcot can be reached on 571-272-6777. The fax phone number 
for the organization where this application. or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system/see http://pair-direct.uspto.gov. Should . 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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PRIMARY EXAMINER 
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